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Introduction

This report summarizes developments in international environmental law during 2006.
In so doing, it also highlights noteworthy conferences and meetings, and references significant reports and other publications. It is, by necessity, selective rather than
comprehensive.

II. United Nations General Assembly Action Regarding Destructive Fishing
Practices on the High Seas
In 2004, in the context of discussions concerning high seas ocean governance, the
United Nations General Assembly (UNGA) adopted Resolution 59/25.' This resolution,
* Any views or opinions expressed in this report are those of the authors in their personal capacity and do
not represent the views of their organizations. This report is submitted on behalf of the International Environmental Law Committee by Vice-Chair Michael W. Wascom and Co-Chairs Joseph W. Dellapenna and
William L. Thomas. The report's lead editor, Michael Wascom, is Associate Professor of Environmental and
Natural Resources Law at Louisiana State University's School of the Coast and Environment in Baton
Rouge, La. Joseph W. Dellapenna, Professor of Law at Villanova University Law School, contributed the
portion of the survey devoted to water resources. William Thomas, Americas Environment Head of Clifford
Chance US LLP, edited selected portions of the survey. J. Brett Grosko, contributor of the portion on
fishing practices, is an attorney-advisor in the NOAA Office of General Counsel. David Downes, contributing on trade and the environment, is Senior Trade Advisor at the U.S. Department of the Interior. David J.
van Hoogstraten is Counsel in Hunton & Williams LLP's International Environmental Practice in Washington, D.C. Jane C. Luxton is a Partner in the Tort and Environmental Litigation Practice Group at King &
Spalding based in W~ashington, D.C., and chairs the International Environmental Law Committee of the
American Bar Association's Section of Environment, Energy, and Resources. With Khouane Ditthavong of
King & Spalding's Tort and Environmental Litigation Practice Group, Ms. Luxton contributed the portions
of the survey on chemicals. Vice Chair Richard A. Horsch, a Partner with WArhite& Case LLP based in New
York City, authored the survey on hazardous waste developments.
1. See G.A. Res. 59/25, TT 66-69, U.N. Doc. A/RES/59/25 (Jan. 17, 2005), available at http://www.un
.org/Depts/dhl/resguide/r59.htm, (last visited Nov. 30, 2006).
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2
which in part deals with destructive fishing practices (DFPs) such as bottom trawling: (1)
called on States to consider an interim ban of DFPs in areas beyond national jurisdiction;
(2) urged competent Regional Fisheries Management Organizations (RFMOs) to adopt
conservation measures to address the impact of DFPs; (3) encouraged RFMOs without
the ability to adopt such measures to expand their competence; and (4) called on States to
cooperate to establish new RFMOs with the authority to regulate DFPs in areas where no
such RFMO exists. The UNGA also3pledged to review the progress made in implementing these measures within two years.
Since that time, certain States and non-governmental organizations (NGOs) have advocated the explicit and universal adoption of an interim ban on the high seas in areas beyond national jurisdiction. Proponents of the ban argue that such a measure is necessary
to protect vulnerable marine ecosystems such as seamounts, hydrothermal vents, and cold4
water corals. Bottom trawling can threaten these areas, which provide habitat to numerous species, many of which are unknown to science. On the other hand, nations opposed
to a blanket prohibition contend that the more prudent approach would be to work
through existing RFMOs to improve the management of DFPs, or via other management
measures, such as the creation of new RFMOs in unregulated areas or increased scrutiny
by countries over vessels flying their flag.
Leading up to the 61st U.N. General Assembly in 2006, some States expressed their
support for a prohibition, including Brazil and certain Pacific island nations such as New
Zealand and Palau.5 In September, Australia contributed to the debate by proposing a
6
specific timetable regarding when such a ban might take effect.
This was followed by the announcement, just prior to the UNGA Meeting, of a memorandum signed by President George W. Bush instructing the U.S. Departments of State
and Commerce to "work with countries and international organizations to eliminate fish7
ing practices that . . . jeopardize fish stocks or the habitats that support them." The
memorandum directed these departments to:

[call] on all nations to protect vulnerable marine ecosystems by prohibiting their vessels from engaging in destructive fishing practices in areas of the high seas where
2. Bottom trawling is a fishing method involving weighted nets and beams dragged along the seabed to
catch fish swimming just above the seabed.
3. G.A. Res. 59/25, supra note 1, at T 71.
4. See The Secretary-General, Report of the Secretary-General on the Oceans and the Law of the Sea, U.N.
Doc. A/60/63/Add'l (Aug. 15, 2005).
5. See Press Release, Permanent Mission of Palau to the U.N., The Pacific Takes a Stand on Bottom
Trawling (Oct. 26, 2006), available at http://www.savethehighseas.org/publicdocs/PIF Release_260ct06.pdf
(last visited Nov. 30, 2006). This occurred against the backdrop of moves taken over the past several years to
limit bottom trawling in waters under the control or purview of New Zealand (Benthic Protection Areas
encompassing one third of New Zealand's waters), Norway (Rost and Tisler Reefs), the United States, the
EU, Pacific island nations, Australia (seamounts of southeast Tasmania), the South East Atlantic Fisheries
Organization, the General Fisheries Commission for the Mediterranean, and the North Atlantic Fisheries
Organization.
6. Robert Hill, Ambassador & Permanent Representative of Austl. to the U.N., Information Consultations of the Plenary to Review Action Taken in Response to Paragraphs 66 to 99 of UN General Assembly
Resolution 59/25 Regarding the Impact of Fishing on Vulnerable Marine Ecosystems (Oct. 4, 2006), available
at http://www.australiaun.org/unny/Oth_- 041006.html.
7. Memorandum on Promoting Sustainable Fisheries and Ending Destructive Fishing Practices, 40
WEEKLY CoMP. PRE S. Doc. 1718 (Oct. 2, 2006).
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there are no applicable conservation or management measures or in areas with no
applicable international fishery management organization or agreement, until such
time as conservation and management measures consistent with the goals of the
[Magnuson-Stevens Act], the United Nations Fish Stocks Agreement, and other relevant instruments are adopted and implemented to regulate such vessels and fisheries.8
At the UNGA's 61 st Meeting, government representatives debated a variety of management options for protecting marine biodiversity in the UNGA legal committee. In the
end, States agreed to a resolution requiring that, among other measures: (1) governments
adopt precautionary measures to ensure bottom-trawling vessels that they flag do not
cause significant damage to marine ecosystems on the high seas in areas beyond national
jurisdiction; and (2) existing RFMOs establish precautionary measures for areas under
their purview by the end of 2008. 9 It is anticipated that this resolution will be presented to
the UNGA in December 2006.

IH.

Atmosphere and Climate

Between November 10 and 17, 2006, the twelfth meeting of the Conference of the
Parties to the United Nations Framework Convention on Climate Change (COP) took
place in Nairobi concurrently with the second meeting of the Meeting of the Parties
(MOP) to the Kyoto Protocol (Protocol)."1 It was convened on the heels of the release of
a comprehensive report commissioned by the Government of the United Kingdom on the
economic costs of climate change, which made the case that though the current cost of
stabilizing greenhouse gas (GHG) emissions (about 1 percent of global GDP each year) is
significant, to wait longer could drive the cost to over 5 percent of global gross domestic
product (GDP) per year." The Nairobi COP/MOP meetings lived up to low expectations: Rules were finalized for the Special Climate Change Fund, designed to finance
projects in developing countries, and rules of procedure for the Protocol's Compliance
Committee were also adopted. 12 The Protocol does not provide for an automatic extension after the end of the first Commitment Period in 2012, and the Parties agreed in
principal to extend it as early as possible and in time to ensure there is no gap. 13 The
COP/MOP agreed on a work plan to negotiate future commitment periods, and to begin
8. Id.
9. Ban on 'Brotal' FishingBlocked, BBC Np:xws, Nov. 24, 2006, availableat http://news.bbc.co.uk/go/pr/-/
2/hi/science/nature/6181396.stin; Martin Mittelstaedt, UN Fails to Recommend Ban on Bottom Trawling, Tin,
GLOBE & MAIL, Nov. 24, 2006, at A7 available at http://www.theglobeandinail.com/servlet/story/LAC
.20061124.TRAWLER24/FPStory.
10. Kyoto Protocol to the United Nations Framework Convention on Climate Change, Dec. 10, 1997, 37
I.L.M. 22, http://unfccc.int/resource/docs/convkp/kpeng.pdf.
11.
Nicholas Stern, THE ECONOMICS OF CLIMATlE CHANGE: Tu.STE.RN R,.vtw vi (2007), available at
http://www.hin-treasury.gov.uk./media/8A8/Cl/Summary-ofConclusions.pdf (Full report available at http:/
/www.hm-treasury.gov.uk/independent-reviews/stern review-economics-climate-change/stern-reviewreport.cfin/).
12. Press Release, United Nations Framework on Climate Change, "Spirit of Nairobi" Prevails as United
Nations Climate Change Conference Successfully Concludes with Decisions to Support Developing Countries (Nov. 17, 2006), available at http://unfccc.int/files/press/newsroom/press-releases_and-advisories/ap-

plication/pdf/20061117cop_ 12 closing-english.pdf.
13. Id.
SUMMER 2007
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negotiations in earnest by 2008, as developing countries continued strongly to resist explicit linkage between commitments on their part and a second commitment period.14 No
agreement was reached on whether to include carbon capture and storage as eligible to
receive certified emission reduction credits under the Clean Development Mechanism.
Since 2005, the members of the European Union (EU) have been the only countries to
adopt a functioning mandatory cap and trade system introduced for the purpose of Protocol compliance.' 5 Norway has announced it will join the European Trading Scheme
(ETS) next year. Early results have been mixed, as over-allocation of emissions credits led
to a precipitous drop in the price of EU allowances. Retail electricity prices have risen
substantially in some EU markets,i 6 while only some countries have met their emissions
targets. There have been no net reductions in greenhouse gas (GHG) emissions. Overall,
reductions in GHG intensity levels do not match what the United States has achieved
outside the Kyoto regime. 17 By November 29, 2006, ten EU Member States had submitted their national allocation plans in respect of phase 11 of the ETS, and the Commission
reduced emissions allocations for nine of them. Restrictions on some countries' use of
emission credits will mean those Member States will have to do more to abate emissions
directly.
Increasingly, environmental organizations and others are employing international forums to apply pressure on the United States to address greenhouse gas emissions in the
wake of its rejection of the Protocol and consistent refusal to negotiate mandatory GHG
reductions in that forum. A petition has been filed on behalf of the Inuit people in the
United States, Canada and Greenland before the Inter-American Commission on Human
rights by U.S.-based NGOs.'5 The petition alleges that the U.S. government's acts and
omissions regarding global warming have violated a wide range of human rights possessed
by the Inuit that have been created or endorsed by the American Declaration of the Rights
and Duties of Man. The petition requests the Commission to recommend, inter alia, that
the United States impose mandatory restrictions on its GHG emissions. It should be
noted that cases before the Inter-American Commission on Human Rights can take years
for decision, and in the end the United States need not accept a Commission ruling or
implement its recommendations.
On February 16, 2006, a U.S.-based NGO petitioned the World Heritage Committee
(established under the 1972 World Heritage Convention)' 9 to list the Waterton-Glacier
World Heritage Site, straddling the U.S. and Canada, as a "World Heritage Site in Dan14. Id.
15. See Council Directive 2003/87/EC, 2003 O.J. (L275) 32, available at http://europa.eu.int/comm/environiuent/clinmat/einissiou/inmpleincntation-en.hm (establishing a scheme for greenhouse gas emission allowance trading with the Community and amending Council Directive 96/61/EC).
16. See Jeffrey Ball, For Germian Firms, New Emissions
Caps Roil Landscape, WALL STr.J., Sept 11, 2006, at
Al, available at http://online.wsj.com/article/SB 115793765073859061.html.
17. EramningApproaches Embodied in the Asia-Pacific Partnership:Hearing Before the S. Comm. on Environmevt and Public Works, 109th Cong. (2006) (statement on James L. Connaughton, Chairman, Council of
Environment & Public 'Works).
18. Petition of Sheila Watt-Cloutier, Petition to the Inter-American Commission on Human Rights Seeking Relief from Violations Resulting from Global Warming Caused by Acts and Omissions of the United
States(VWatt-Cloutier v. U.S.) (Dec. 7, 2005).
19. U N'ESCO World Heritage Centre, http://whc.unesco.org/pg.cfm (last visited Jan. 24, 2007).
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ger" due to climate change.2 0 The most important aspect of the listing of a site as "in
danger" is the Convention's requirement to develop a plan of corrective actions to mitigate the threats to the site. The U.S. government argued that inclusion of a site on the
list, even though not specifically articulated in the Convention, also requires the consent
of the state concerned. In July, the World Heritage Committee declined to move forward
with listing the site and rejected motions calling for cuts in GHG emissions. 2 1

IV.
A.

International Hazard Management
THE BASEL CONrVENTION ON THE CONTROL OF TRANSBOUNDARY MOVEMENTS
OF HAZARDOUS WASTES AND THEIR

DISPOSAL

From November 27 to December 1, 2006, Nairobi, Kenya hosted the Eighth Meeting
of the Conference of the Parties to the Basel Convention (COP-8). The theme for COP-8
was "creating innovative solutions through the Basel Convention for the environmentally
sound management [ESMI of electronic wastes." 22 Parties convened in a high-level segment which consisted of ministerial speeches and a panel opening the World Forum on ewaste.2 3 E-waste issues discussed included the absence of effective tracking systems of ewaste, inadequate national-level legal frameworks, law enforcement, and capacity. 24 The
COP-8 adopted a final decision on e-waste, in which it strongly encouraged parties to take
a life-cycle approach and to develop strategic partnerships targeting e-waste, urged increased financial support, and mandated the Open-ended Working Group of the Basel
Convention (OEWG) to develop a plan on the ESM of e-waste in developing countries,
25
for consideration by COP-9.

COP-8, however, was overshadowed by issues arising from the August 2006 discharge
of toxic petrochemical residues from the vessel Probo Koala in the port city of Abidjan, in
the west African nation of C6te d'Ivoire. 26 The Secretariat reported various action items
undertaken at the request of the Minister of the Environment of C6te d'Ivoire to address
the incident. 2 7 As an interim measure, the Basel Convention created an emergency trust
20. IN-I'L ENvI L. LAW PROJECT, IELP PEiri'IONS INrFRNAnIONAL COMAII-IFE TO LIsr WATERIONGLACIER IN-rERNATIONAL PlACE PARK AS A WORLD HERITAGE SiTE IN DANGER DU.

TO CLIMATE

CHANGE (Feb 16, 2006), http://law.lclark.edu/org/ielp/glacierpetition.htinl.
21. Heritage Body "No" to Carbon Cuts, BBC NEws, July 11, 2006, http://news.bbc.co.uk/2/hi/science/nature/5 164476.stm.
22. Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and Their Disposal, Mar. 22, 1989, 1673 U.N.T.S. 57, 28 I.L.M. 657, available at http://www.basel.int/text/con-e-rev.pdf
[hereinafter Basel Convention].

23. See Basel COP8 Highlights: Thursday, 30 November 2006, 20 EARTIi NEGOTIAT'IONS BULL. 24 (2006),
available at http://www.iisd.ca/vol20/enb2024e.html.
24. Id.
25. Conference of the Parties to the Basel Convention, Nairobi, Kenya, Dec. 1, 2006, Decision VIII Draft
Decision on Environmentally Sound Management of Electronicand Electrical Waste, U.N. Doc. UNEP/CHW.8/
INF/7 (Nov. 13, 2006).
26. See Press Release, United Nations Environmental Programme, Nairobi conference on Basel Convention to address the growing challenge of electronic wastes (Nov. 26, 2006), availableat http://cop8.basel.int/
press/pr 11-06.doc.

27. Conference of the Parties to the Basel Convention, Nairobi, Kenya, Nov. 27-Dec. 1, 2006, Report on
Actions Taken by theSecretariatin Response to theIncident of Dumping of Toxic Wastes in Abidjan, Cote d'lvoire,
U.N. Doc. UNEP/CHW.8/INF/7 (Nov. 13, 2006).
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fund, and the United Nations Environmental Programme (UNEP) has called for international financial assistance. 28 The President of Crisis Management, C6te d'Ivoire, addressed the delegates and requested financial assistance to overcome the financing gap his
country faces. Several parties advocated for ratification of the Basel Protocol on Liability
and Compensation and the quick entry into force of the Ban Amendment to the Basel
Convention, which would ban the shipment of hazardous waste to less developed countries. 29 The COP-8 adopted a decision in which it called for immediate clean-up assistance, assessment of contamination levels and invited UNEP to assist in mobilizing
30
resources to support Ctte d'Ivoire in emergency plan actions.
COP-8 also adopted decisions on, inter alia: budgeting and financing; implementation
of the Strategic Plan for the Implementation of the Convention to 2010 (the Plan) (noting
that seventeen of twenty-one projects under the Plan had been implemented as of October
2006); opportunities for synergies and cooperation in the environmental field, particularly
between UTNEP, the Stockholm Convention, the Rotterdam Convention and the Strategic Approach to International Chemicals Management (SAICM); ship dismantling and the
ship recycling convention; the Mobile Phone Partnership Initiative; the need for increased
funding for the Basel Convention Regional and Coordinating Centres (BCRCCs); various
technical matters, including amendments to the general technical guidelines for the ESM
of persistent organic pollutants (POPs) wastes; and the guidelines for the ESM of wastes
consisting of, containing, or contaminated with polychlorinated biphenyls (PCBs),
polychlorinated terphenyls (PCTs) or polybrominated biphenyls (PBBs).3 1 Delegates established a Committee of the Whole (COW) to address substantive issues and a contact
group to discuss the budget. 32 The Ninth Meeting of the Conference of the Parties will
take place in September or October 2008 in Indonesia.
COP-8 was held following the fifth session of the Open-ended Working Group of the
Basel Convention (OEWG5), in Geneva, Switzerland, from April 3-7, 2006. 33 Key areas
of contention during OEWG5 included approaches for ship dismantling and whether to
seek the support of the Global Environment Facility as a significant source of financing
34
for the Convention.

28. See Press Release, U.N. Environmental Programme, Liability for C6te D'Ivoire Hazardous Waste
Clean-Up, Nairobi, Kenya (Nov. 24, 2006), available at http://www.unep.org/Documents.Multilingual/Default.asp?DocumentlD=485&ArticlelD=5430&l=en.
29. See Basel COPS Highlights: Wednesday 29 November 2006, 20 EART i NEGOTIATIONs BULL. (IISD) 23
(Nov. 30, 2006), available at http://www.iisd.ca/vol20/enb2O23e.html.
30. Conference on the Parties to the Basel Convention, Nairobi, Kenya, Dec. 1, 2006 (title unknown),
U.N. Doc. UNEP/CHW.8/CRP.25 (Dec. 1, 2006).
31. See Summary of the Eighth Conference of the Parties to the Basel Convention: 27 November-] December 2006,
20 EARTH NEGOTIATIONS BULL. 25 (2006), available at http://www.iisd.ca/vol20/enb2O25e.html.
32. See Basel COP8 Highlights: Monday, 27 November 2006, 20 EARTH NEGOTIATIONs BULL. 21 (2006),
available at http://www.iisd.ca/vol20/enb2O2 le.html.
33. Open-ended Working Group of the Basel Convention on the Control of Transboundary Movements of
Hazardous Wastes and their Disposal, Apr. 2-7, 2006, Report of the Open-ended Working Group of the Basel
Convention on the Control of TranshoundaryMovements of Hazardous Wastes and Their Disposal on the Work of Its
Fifth Session (Apr. 7, 2006).
34. See Summary of the Fifth Session of the Open-ended Working Group of the Basel Convention: 3-7 April 2006,
20 EARTH NFGOTIATIONS BULL. 19 (2006), available at http://www.iisd.ca/vol20/enb2Ol9e.html.
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CHFEMICALS

1. StrategicApproach to InternationalChemicals Management (SAICM)
In February 2006, more than 140 governments and other stakeholders met in Nairobi,
Kenya at the first meeting of the International Conference on Chemicals Management to
finalize SAICM. Throughout 2005, the parties struggled with contentious issues such as:
scope; choice of hazard versus risk approaches; inclusion of the precautionary and substitution principles; and funding for developing countries. After protracted deliberation at
the February 2006 plenary session, the parties adopted the Dubai Declaration on International Chemicals Management, the Overarching Policy Strategy, and the Global Plan of
Action. 35 The Dubai Declaration offers general statements of commitments, purpose, and
reasons for implementing a global chemicals strategy; the Overarching Policy Strategy
outlines the scope, needs, objectives, financial considerations, principles, and implementation of SAICM; and the Global Plan of Action provides specific work programs that parties can take to implement SAICM. These three agreements together constitute SAICM.
The finalized SAICM is a nonbinding voluntary agreement declaring that "[t]he sound
management of chemicals is essential if we are to achieve sustainable development, including the eradication of poverty and disease, the improvement of human health and the
environment and the elevation and maintenance of the standard of living in countries at all
levels of development."36 SAICM includes language embracing the precautionary approach and substitution principle. Regarding substitution, the Overarching Policy Strategy states that any chemicals management decision should take "into account the costs
and benefits as well as the availability of safer substitutes and their efficacy." 37 With respect to the precautionary principle, the Overarching Policy Strategy states that one objective is "[a]ppropriately to apply the precautionary approach, as set out in Principle 15 of
the Rio Declaration on Environment and Development." 38
The parties decided to focus the initial funding of SAICM on building the capacity of
developing countries to manage the use of chemicals in ways that protect the environment
and human health. SAICM created a "quick start program" whereby governments and
other interested parties can make voluntary monetary contributions to support chemicalmanagement projects especially in developing countries. UNEP will disperse these funds
for seven years. After this period, funding will be distributed through international funding organizations. An issue remains as to how SAICM will be institutionalized and integrated into the existing structure of international agreements and organizations.
2. Persistent Organic Pollutants (POPs)
Two multilateral regimes that regulate POPs took steps in 2006 to add new chemicals to
those originally included in their scope of coverage. The Protocol on Persistent Organic
Pollutants to the Convention on Long-Range Transboundary Air Pollution (LRTAP35. U.N. Env't Programme [UNEP], Strategic Approach toInternationalChemicals Management: Comprising
the Dubai Declaration on International Chemicals Management, the Overarching Policy Strategy and the Global Plan
of Action (June 6, 2006).
36. Id. at 4-6.
37. Id. I 14(d)(i).
38. Id. I 14(e).
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POPs) 39 generated two meetings in February and May 2006, which considered two new
chemicals for inclusion, and placed an additional five chemicals on final track reviews for
potential inclusion. The Stockholm Convention on Persistent Organic Pollutants (Stockholm POPs), 40 which entered into force in 2004, also has been active and moved forward
with the consideration of five new chemicals for inclusion in the treaty at its November
2006 meeting of the POPs Review Committee. Both agreements follow a dual approach
in considering new candidate substances, requiring: (1) some type of scientific or technical

evaluation of persistence, bioaccumulation, and toxicity characteristics as well as actual or
potential transboundary impact; and (2) an assessment of socioeconomic factors. The socioeconomic assessments typically follow a determination that the scientific criteria for
consideration have been met. Some criticism has been raised regarding the degree of
scientific rigor and transparency of the review process and the lack of procedures for ensuring that nominating dossiers are complete and up-to-date. The United States has
signed both treaties, but ratified neither, and consequently participates as an observer
without voting rights.

3. The IntergovernmentalForum on Chemical Safety (IFCS)
The IFCS, created by the 1992 U.N. Conference on Environment and Development's
Agenda 21, was also active in 2006.41 IFCS draws together representatives from national
governments, intergovernmental organizations, and NGOs to address issues of chemical
safety and report recommendations to the UNEP Governing Council. In September
2006, the Fifth Session of the IFCS was held in Budapest, Hungary, to discuss several
issues: consideration of the future of IFCS, topics for future consideration, applying precaution in the context of chemical safety, whether further global action on heavy metals is
needed, and toys and chemical safety. The Forum debated at length the possible integration of IFCS and SAICM. The parties also issued a consensus statement on mercury,
lead, and cadmium. The statement recognized a variety of approaches being taken to
reduce risks of mercury, lead, and cadmium, and invited the upcoming UNEP Governing
Council to consider the need for additional measures, including strengthening the Global
Partnerships for Mercury Reduction, the possibility of a legally binding international instrument, and other actions aimed at the needs of developing countries and countries with
economies in transition. 4 2 The UNEP Governing Council will meet in February 2007 in
Nairobi, Kenya, to consider IFCS's recommendations. The U.S. Government has been a
strong proponent of partnership approaches to addressing international risk from mercury

39. Convention on Long-range Transboundary Air Pollution, Nov. 13, 1979, T.I.A.S. No. 10, 541, 1302
U.N.T.S. 217, available at http://www.unece.org/env/lrtap/lrtap-hi .htm.
40. Stockholm Convention on Persistent Organic Pollutants, May 22, 2001, 40 I.L.M. 532 (2001).
41. Agenda 21, the Rio Declaration on Environment and Development, and the Statement of Principles for
the Sustainable Management of Forests were adopted by more than 178 governments at the United Nations
Conference on Environment and Development (UNCED) held in Rio de Janerio, Brazil, June 3-14, 1992.
See U.N. Dep't of Econ. & Soc. Affairs, http://www.un.org/esa/sustdev/documents/agenda2 1/index.htm.
42. See IFCS, Forum V, Chemical Safety for Sustainable Development, Final Report, http://www.who.int/
ifcs/documens/forums/forum5/report/en/index.html.
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and UNEP published status reports on the partnerships, which will be reviewed at the
February 2007 meeting .43

V.

Natural Resources Management and Conservation Water Resources

International legal disputes over water continue to be numerous and intense, including
44
The most important global development
in the United States on both of its borders.
during this past year is the International Law Commission's (Commission) completion of
the first reading of its draft articles on transboundary groundwater-as the first part of a
45
The project, under the leadership of special
larger project on shared natural resources.
rapporteur Chusei Yamada of Japan, applies the rules developed in an earlier project on
the law of non-navigational uses of international watercourses that became the basis for a
46
Like the 1997 conven1997 UN convention to transboundary groundwater resources.
tion, the Commission's draft articles limit themselves to purely transboundary aquifers
and aquifer systems and do not consider whether international law as presently developed
47
lays down rules that apply in purely national contexts. The ILC has now sent the first
reading out for comments by governments and NGOs before returning to finalize the
topic after 2008.48
International controversies over water abound, even where a transboundary water management arrangement is working well. India, facing extreme shortages of both water and
electricity, 4' provides a prime example as it attempts to exploit its available water and
hydroelectric resources to the maximum. The results are disputes between India and Pakistan over a number of projects that arguably violate the terms of the Indus Waters
Treaty.5 0 The question of whether the Baglihar Dam project will violate the treaty has
been submitted to Raymond Lafitte, a neutral expert appointed by the World Bank. He

43. See UNEP Mercury Program, Partnerships, http://www.chem.unep.ch/mercury/partnerships/new_
partnership.htm.
44. See Kevin Watkins & Anders Berntell, A Global Problem: How to Avoid a War Over Water: A Global

Problem, LNr'L HERALo TRIB., Aug. 24, 2006, at 6.
45. The International Law Commission, Report of the 58th Session (1 May9 June & 3 July-9 Aug. 2006),
UN Doc. A/61/10, at 183-245 ("Rjr.PoRT OF "r- 58i SESSION"), available at http://untreaty.un.org/ilc/
repor ts/2006/2006report.htm.
46. UN' Convention on the Law of Non-Navigational Uses of International Watercourses, GA Res. 51/229
(21 May 1997), UN Doc.A/51/869, available at http://www.un.org/law/ilc/texts/nonnax,.htm.
47. Compare International Law Association's Berlin Rules on Water Resources, ch. VIII, in International L.
Assoc., Final Report of the Water Resources Law Committee, in Report of the Seventy-First Conference of
the International Law Association 484 (2004), available at www.ila-hq.org/pdf/VArater%20Resources/Final
%20Report%202004.pdf.
48. Report of the 58th Session, supra note 45, 1 15, 26, 73.
49. See Neil Ford, The Soutb Asian HydropowerConundrum, in 463 PoWER IN AsIA 5 (Oct. 12, 2006); see also
Rainer Hoerig, Troubled Water: Betveen Ertretnes of Flooding and Drought, India Is Headingfor a Water Crisis,
388 NE\V INrFIERNAriONALISTr 30 (Apr. 2006).

50. See generally India, Pakistan Begin Tulbul-Wllar Talks, HINDUSTAN TIIFS (June 22, 2006), available at
2006 WLNR 10894849; see generally India-Pakistan Talbul-Wullar Talks Inconclusively, HINDUs~rAN Tii.s,
June 23, 2006, available at 2006 WLNR 10963951.
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has received oral and written submissions from the two sides, and held direct talks in
51
London in 2006. His decision is expected in February 2007.52
India is also involved in disputes with Bangladesh regarding treaty arrangements for the
Ganges River.53 The Ganges flows in a region particularly likely to be impacted by global
climate change, with glaciers and snowpack in the Himalayas and other northern mountains already shrinking dramatically. 54 On top of the shortages that this portends, China is
to supconsidering plans to divert some of the sources of the Bahmaputra River in order
55
ply water to the north of China, to the great alarm of India and Bangladesh.
China, however, is not a participant in any treaty on these rivers, making resolution of
the resulting disputes even more difficult. Nor has China entered into treaties relating to
56
the damming or diversion of the Ili River (shared with Kazakhstan) or the Mekong River
57
(shared with five other countries). In each case, China is the uppermost riparian, and
thus need not fear diversions from other riparian states; however, for a nation attempting
to expand its influence in the region, too heavy-handed an approach to developing these
waters could prove more costly than China is ready to accept.
These countries also confront some serious water quality issues relating to their shared
waters. Already the damming and the pollution of the Ganges, along with hunting, have
imperiled the survival of the Ganges river dolphins. 5s China already confronts claims for
compensation from the Russian Federation arising from Chinese-caused toxic pollution of
59
the Songhua River that eventually flowed across the Russian border.
The United States continues to be involved in water disputes with Mexico and Canada.
As reported last year, what once seemed the more intense and intractable dispute with
Mexico--over Mexico's failure to deliver promised amounts of water to the lower Rio
60
Grande/Rio Bravo for use in Texas-now seems to have been resolved. Another dispute,
arises because
Canal,
the
All-American
the disagreement with Mexico over the lining of
the project will vastly reduce seepage losses in transporting water from the Colorado River
to the Imperial Valley to the considerable detriment of those relying on groundwater in
Mexico, including farmers and wetland-dependent wildlife. The plight of Mexican farm51. Ford, supra note 49; India, Pak to Have FinalConsultationswith BagliharEepert in Oct.-Nov., HINDUSTAN
TIMES, Aug. 7, 2006, available at 2006 WLNR 13690771; WVBErpert Gives Initial Ruling on Baglihar Dam,
HINDUSTAN TiIEs, Oct. 6, 2006, availableat 2006 WLNR 17419210.
52. World Bank Expert Defers Verdict on Baglibar Issue, HINDUSTAN TIMEs, Nov. 12, 2006, available at 2006
VArLNR 19654136.
53. Ford, supra note 49.
54. See Climate Change Affecting Eastern and Western Himalayas Differently, HINDUSTAN TLMES, Aug. 25,
2006, available at 2006 WLNR14470406; see also Climate to Veer off Course in 50 Years, HINDUSTAN TIMES,
Nov. 12, 2006, available at 2006 WL19695456.
55. Jeremy Page, Millions Live in Fear That China Aims to Steal Their River, TLMES (London), Nov. 20,
2006, at 33, available at http://www.timesonline.co.uk/ardcle/0,,25689-2461229,00.html; Water Politics Are
Heating Up, N. ZEALAND HEiRALD, Dec. 8, 2005, at A17.
56. Source of Potential Conflict, S. CHINA MORNING POST, Dec. 2, 2005, available at 2005 WLTNR
19370240.
57. See L. Waldron Davis, Reversing the Flow: InternationalLaw and Chinese Hydropower Development on the
Headwaters of the Mekong River, 19 N.Y. INr'L L. REV. 1 (2006).
58. Dan McDougall, Pollution Kills offRiver Dolphin, TIMES (London), Jan. 3, 2006, at 35.
59. Source of Potential Conflict, supra note 56; Water Politics Are Heating up, supra note 55.
60. Elizabeth Pierson, Mexico Pays Back Water Debt, VALLEY MORN. STAR (Harlingen, TX), Oct. 1, 2005,
available at 2005 VvLNR 15521938.
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ers and endangered species strikes some as more important that the option of having a
lake in the middle of desert development. 61 Some of the Mexican farmers have already
62
threatened to emigrate if their farms dry out after the relined canal comes into service.
Diplomatic efforts to settle the dispute have not gone very far, given the American insis63
tence on a narrow interpretation of the relevant treaty.
This particular dispute ended up in American courts. On February 9, 2006, in ConseJo
de Desarrollo Economico de Mexicali v. United States, Judge Patrick Pro of the District of

Nevada found that nonprofit organizations representing Mexican citizens lacked standing
to challenge the lining of the Canal.- 4 In a second opinion on June 26, 2006, after the
plaintiffs amended their complaint, Judge Pro found that an American nonprofit organization had standing to challenge the Canal under the Endangered Species Act, the Migratory Bird Treaty Act, and the San Luis Rey Indian Water Rights Settlement Act,65 but he
went on to dismiss all of the claims, except the Endangered Species Act claims, on statute
of limitations grounds. 66 Two months later, the Court of Appeals for the Ninth Circuit
issued an emergency injunction, without opinion, to halt work on the project pending the
appeal ofJudge Pro's rulings. 67 The delays entailed by the suit, already amounting to four
years, have driven costs up as fuel and concrete costs have risen dramatically. 68
On the Canadian border, the intense dispute over a plan to drain water from Devils
Lake in North Dakota, into the Red River that drains north into Manitoba, seemed to be
resolved in 2005, but reemerged in 2006, with court action over alleged failures by North
Dakota to fulfill what it had agreed to the year before. Environmental groups on both
sides of the border filed NAFTA complaints against the project. On the other hand,
North Dakota residents continued to complain that Manitoba had failed to prevent flooding in North Dakota, caused by a road just inside the Canadian frontier.69
Finally, on December 13, 2005, the governors of the eight Great Lakes states and the
provinces of Ontario and Qutbec signed a nonbinding agreement to coordinate their regulations of the Lakes.70 The agreement parallels the proposed new interstate compact
61. See Kimberly Pierceall, Bringing Water into Backyards: Lakes in Desert Developments Gain Popularity,Ti E
PRLess-EN-'1reiRPRISE (Riverside, Cal.), Mar. 25, 2006, available at 2006 WLNR 4940035.

62. See Mary E. Kelly, River Ties: Protectingand Restoring U.S.-Mexican BorderRivers, 21 NAT. RESOURCES
& ENVr. 14 (Summer 2006).
63. See Sandra Dibble, Clock Ticking to Settle Border Canal Dispute, SAN DIi.-GO UNION-TRIB., June 4, 2006,
at B3; see also Jenny Huang, Note, FindingFlow: The Need for a Dynamic Approach to Water Allocation, 81 NYU
L. REv. 734 (2006).
64. Consejo de Desarrolo Economics de Mexicali v. United States, 417 F. Supp. 2d 1176 (D. Nev. 2006), affd as
modified after amendments to the complaint, 438 F. Supp. 2d 1194 (D. Nev. 2006).
65. 438 F. Supp. 2d at 1203-04.
66. Id. at 1204-06.
67. Henry Brean, Appeals Court Stalls Plansfor Repair Work on Irrigation Canal to Imperial Valley, LAS VEGAS
Rev.-J., Aug. 26, 2006, at 3B, available at http://www.reviewjournal.com/lvrj-home/2006/Aug-26-Sat-2006/
news/9279617.html.
68. J.T. Long, Concrete Lining Stops Leaks But Neighbors Sue for Water, ENGINEERING NEws-REC., Feb. 27,
2006, at 18.
69. See Leah Janzen & Mia Rabson, Border Road Floods U.S. Farmland:Americans Call It a Dike, and Insist
That It Be Breached, WINNIPEG FREE PRESS, Apr. 18, 2006, at Al; Manitoba's Hypocris Flows Like Water,
GRAND FORKS HERALD, Apr. 25, 2006.
70. Great Lakes-St. Lawrence River Basin Sustainable Water Resources Agreement, Dec. 13, 2005, available at http://www.mnr.gov.on.ca/MNR/water/greatlakes/Agreement.pdf.
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among the eight Great Lakes states but not the two Canadian provinces, 7' with both serving largely as an effort to preclude the export of water from the Lakes. 72 The relationship
of the two accords is complex and perhaps confusing. In any event, the processes of bringing the proposed compact into effect and of implementing the nonbinding agreement are
likely to take considerable time. Only after an even longer period of time will it be possible to say whether the two accords, alone or together, have resulted in optimum management of the Lakes.

VI. The International Economy and The Environment: Trade and
Enviromnent
World Trade Organization (WTO) negotiations continued on fisheries subsidies and
other issues relating to trade and environment under the Doha Development Agenda
(DDA), 7 3 but little progress was made and the DDA talks were suspended in July 2006 due
74
to an impasse on other issues, agriculture in particular.
In a complaint by the United States and Canada against the regulation by the EU of
biotechnology products, a WTO panel ruled that the EU's moratorium on approval of
genetically modified crops, and the EU's failure to consider final applications for approval
of biotech products (genetically modified crops), violated obligations to carry out procedures for regulation of food and agricultural products without undue delay under Article 8
and Annex C of the Agreement on Sanitary and Phytosanitary Measures. 75 The panel also
ruled that certain EU member states' bans on marketing and imports of biotech products
violated obligations under Articles 2.2 and 5.1 of the same Agreement to base regulations
76
on sufficient scientific evidence and risk assessments.
The WTO also established a panel to hear a complaint by the EU concerning restrictions placed by Brazil on the import of re-treaded tires. 77 In submissions filed with the
panel and made available to the public, the EU argued that the import restrictions violated
Article X1 (prohibition on quantitative restrictions), 78 while Brazil defended the measures
71. Great Lakes-St. Lawrence Basin "later Resources Compact, Dec. 13, 2005, available at htp://www
.mnr.gov.on.ca/MNR/water/greatlakes/Compact.pdf.
72. See generally Noah D. Hall, Toward a New Horizontal Federalism: Interstate Water Management in the
Great Lakes Region, 77 U. CoLo. L. Riv. 405, 433-56 (2006).
73. IVorld Trade Organization (WITO), Ministerial Declaration of 14 November 2001,
28, 31, available
at http://%ww.wto.org/english/thewto-e/minist-e/inin0 l_e/mindecl_e.htm.
74. Press Release, VVTO, General Council supports suspension of trade talks, Task Force submits "Aid for
Trade" recommendations, July 27-28, 2006, availableat http://www.wto.org/englishlnews-e/newsO6_e/gc_27
july06_e.hrm.
75. W3TO Secretariat, European Communities-MeasuresAffecting the Approval and Marketing of Biotecb Products,
WT/DS291/R (Sept. 29,2006), '1 8.6-8.7, available at http://www.wto.org/englishltratop-e/dispu e/
cases_e/ds291_e.htm. The report was approved by the Dispute Settlement Body on November 21, 2006. See
WTO Secretariat, European Commnnities-Measwres Affecting the Approval and Marketing of Biotecb Products,
Action by the Dispute Settlement Body, WIT/DS291/33 (Nov. 29, 2006), available at http://www.wto.org/
english/tratop.e/dispu_e/cases_e/ds29l le.htm.
76. Id. $ 8.22-8.30.
77. WTO Secretariat, Brazil, Measures Affecting Imports of Retreaded Tyres-Constitution of the Panel Establisbed at the Request of the European Communities, WT/DS332/5 (Mar. 17, 2006).
78. WTO Secretariat, First Written Submission of the European Communities, Brazil, Measures Affecting
Imports of Retreaded Tyres,
89-91, WI/DS332, (Apr. 27, 2006), availableat http://www.trade-environment

VOL. 41, NO. 2

INTERNATIONAL ENVIRONMENTAL LAW

213

as necessary to protect human health and the environment under Article XX(b) of the
GATT.79
The multilateral renegotiation of the International Tropical Timber Agreement concluded 8s with the adoption of a text containing strengthened wording on sustainable forest
management. 8' The United States and several other members of the International Coffee
Organization proposed modifications to the International Coffee Organization that would
strengthen consideration of environmental and sustainable development aspects of the
coffee sector.8 2 Negotiations continued under the Convention on Biological Diversity
regarding guidelines for access to and sharing of benefits across national borders from
s3
genetic resources, which can be viewed as a form of trade.
The United States continued to negotiate and enter into free trade agreements (FTAs)
that include provisions on the environment and are accompanied by parallel understandings on environmental cooperation. An FTA negotiated with Oman was signed by the
two governments and approved by the U.S. Congress;8 4 an FTA with Bahrain went into
force in August; 85 and FTAs (termed Trade Promotion Agreements) were signed with
Peru8 6 and Colombia.Y1The U.S. committed approximately $18.5 million in funding for
activities pursuant to the environmental cooperation agreement 8 formed alongside the
.org/page/themne/tewto/tyrescase.htm. The EU also argued that an exemption from the import restriction
for Mercosur countries violates nondiscrimination obligations in Articles I and XIII. See id. 1 195 ff.
79. Second Written Submission of Brazil, Brazil-MeasuresAffetig Imports of Retreaded Tyres, WT/DS332,
(Aug. 11, 2006), available at http://www.trade-environnment.org/page/thenme/tewto/tyrescase.htn.
Brazil defended the Mercosur exemption under Articles VMV and XX(d). See id. 1$ 167 ff.
80. Press Release, International Tropical Timber Organization, New Forest Treaty Agreed (Jan. 31, 2006),
available at http://www.ito.or.jp/live/PageDisplayHandlerpageld=217&id= 1126.
81. Compare International Tropical Timber Agreement, 2006, Jan. 27, 2006, art. 1, available at http://untreaty.un.org/English/Opening-Signature/english_19_46.pdf, with International Tropical Timber Agreement, 1994, Jan. 26, 1994, art. 1.
82. International Coffee Organization, Draft Proposalsfor the Future of the Agreement, Section I: Objectives,
WGFA No. 2/06 Add. 1, Rev. 1 (Nov. 23, 2006), availableat http://dev.ico.org/documents/wsiteenglish/wgfa06-e.htm.
83. The Convention on Biological Diversity was adopted at the Earth Summit in Rio deJaneiro, Brazil, in
June 1992, and entered into force in December 1993. The text of the Convention is available at http://www
.biodiv.org/convention/convention.shtnml.
84. USTR, Statement of U.S. Trade Representative Susan C. Schwab on President George W. Bush's
Signing of Legislation to Implement the U.S.-Oman Free Trade Agreement (Sept. 26, 2006), available at
http://www.ustr.gov/Document-Library/Press-Releases/2006/September/Statemnent-of US Trade-RepresentativeSusan_CSchwab.onPresidentGeorgeW.html.
85. See USTR, Statement of USTR Susan C. Schwab Regarding Entry Into Force of the US-Bahrain Free
Trade Agreement, available at http://www.ustr.gov/Docunient -Library/PressReleases/2006/July/Statenent_
of_USTRSusan.CSchwabRegardingEntryIntoForce-oLtthe_US_-Bahrain-Free-TradeAgreement
.html
86. USTR, United States and Peru Sign Trade Promotion Agreement, Apr. 12, 2006, available at http://
www.ustr.gov/Document-Library/Press-Releases/2006/NovemberfUnited-States-Colombia-Sign-TradePromotion-Agreement.html.
87. Press Release, USTR, United States and Colombia Sign Trade Promotion Agreement (Nov. 22, 2006),
available at http://www.ustr.gov/Document_Library/Press-Releases/2006/November/United-States.ColoimnbiaSignTradePromotionAgreement.html.
88. Agreement among Costa Rica, the Dominican Republic, El Salvador, Guatemala, Honduras, Nicaragua, and the United States of America on Environmental Cooperation, signed Feb. 18, 2005, available at
http://www.state.gov/g/oes/rls/or/42423.htin
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89
The United States and InCentral America-Dominican Republic-United States ITA.
donesia signed a Memorandum of Understanding on Combating Illegal Logging And As9
sociated Trade. 0

89. U.S. Dept. of State, Press Statement, U.S. Increases Support for Labor and Environmental Protection
Improvements in Central America-Dominican Republic Free Trade Agreement Countries (Sept. 28, 2006),
available at http://www.state.gov/r/pa/prs/ps2006/73324.htm.
90. Press Release, USTR, USTR Schwab and Indonesian Trade and Forest Ministers Sign Agreement on
Illegal Logging as Part of Effort to Deepen Trade and Investment Relations (Nov. 16, 2006), available at
http://www.ustr.gnv/DcumentLibrary/PressReleases/206/NovemberFUSTRSchwab-ndonesianTrade
-Forest_-MinistersSignAgreement -onlilegal.Logging-asPart of Effort -toDeepen_TradeIn.html?ht=.

VOL. 41, NO. 2

